ARBITRATION AS AN ALTERNATIVE MEANS OF DISPUTE RESOLUTION
AN INTRODUCTORY ROAD MAP

1. Introduction

There are three: (3) recognised accep able methods of dispute resolution: (1)

Litigation, (2) \ternative Dispute Resdlution (ADR) (which ncludes mediation,

conciliation, mini trials, rent-a-Judge, ad udication, Dispute Review Board) and (3)
i
Arbitration not|necessarily in that ordef. There is another fnethod which is an

adjunct to all tl?xese methods and that is negotiation.

Today this paper addresses the use ©f Arbitration as an diternative method of

dispute resolution.

The topic was chosen in an effort to stimulate consideration of the view that there

may be othe} more suitable methods of settling or resolying certain types of

disputes other than resorting to physical violence or the Coult house. But, why are

we lawyers seeking alterlative methods of resolving disputels when it is as a result

of the use of :the old methods of revolving disputes i.e. duel$ and litigation that we
i

jawyers have traditionally eamned our fiving? Please note fhat | am not using the

word alternative here to mean AD.R./ 1 am in fact using it i the dictionary sense,

to connote “é choice” or the “use of another method".

The answ%r %ro the question | just poseld is that, Arbitration ag an alternative method
of dispute ;reisolution has been in existence from as for bacl as litigation (i.e BC), it
is just that!i ln recent times particularly in this jurisdiction iff has for all intents and
purposes f%lflen into disuse. Lawyerg from the early days Had as much of a role to
piay‘in Artl!itlation as they did in Litigation and as they noy have in ADR. So we

need not worry that these alternative methods will cut intojour “turf”.

What we should really be doing is| looking to see whal is the best method of

resolving the dispute or the potential dispute and ensufing that this method is
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The sort of Arbitration with which this papegr is concerned is wherp some dispute is

referred by the piarties for seftlement to @ tribunal of their own cff oosing instead of

to a Court. A good definition of Arbitratidn is to be found in theffifth edition of the

Encyclopaedia of Forms and Precedents|Volume 3 page :

.
Arbitration is & process by which di putes between two ormore
parties a:re determingd in private with final and binding gffect
by an irr%par!ial third person or persons acting in a jydicial

manner li’ather than by a Court of competent jurisdiction]

|

Most Arbitrations are held pursuant to an Arbitration Agreemenjt entered into by the

parties but the is no reaspn why an aq hoc submission to Afbitration should not

be made orally. In the gase of an oral submission there vould be no written

agreement as sL contemplated by Sectign 2 of the Arbitration fct and therefore for

practical purp&ses it would be difficult jto enforce the oral Igreement since the

supportive featfures of the Arbitration Adt would not be applicpble.

Further the enforcernent of the award could not be effected ppirsuant to Section 13

rd on a “Submissiof’ (which is a written

of the Act which provides that an awg

agreementto submit present or future differences to Arbitratign) may by leave of the

Courtora Jud:ge be enforced in the same manner as a judgement or order of the

Court. It could only be ehforced under| the common law by virtue of a suit on the

+

award.
|
‘ '
In order there‘fore that such a method) of settling disputes shall be effective it is
necessary that some agsistance sholild be had from th¢ Courts, in particular
recourse is often had to the Courts tolenforce the agreement e.g. When a party

seeks togo to‘Court instead of to Arbitration or in the enforcgment of the Arbitrator's

decision or a\a\‘gard as referred to above! Therefore the Arbitration Act does provide
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(iv) f\rb:tration is|a lot quicket if properly managed fhan a Court case.

|
(v) {ﬁ\rbitration is| better for trade specific issues.

o o b s
(vi)  Because Arbitration is alcontractual animal, i is accordingly more

L:onsensual than litigatiorr.

{viiy  In Arbitration, the parties

are free to, if they agr@e, adopt virtually any
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| :
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(b) Enforcement of the Arbitration Agreement

If a party refuses| to settle a djspute by arbitration
agreement to do so then by Section & of the Arbitra
serve [the other |party or parfies with a written
Arbitrétor(s) and if the appointmjent is not made with

the Court will apppint the Arbitrator(s).
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|

\
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|
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under the Arbitration|Act, even if the Arbitration Agreemgnt provides for the

Afbitrati{onito be helq pursuant tg one of the Rules afofementioned, which

could haiwnai the effect of substantjally excluding the Act.
On the other hand if a party to an|Arbitration Agreement|seeks to sue in the
Courts rather than g9 to Arbitratipn the Court will on the application by the
other paHy under segtion 5 of the|Arbitration Act, stay thie proceedings until

the Arbitration has taken place.

It is however a mistake for a claimant to assume that bdcause the contract
contains| an arbitratign clause that he is necessarily bgund to pursue his
claim in Arbitration rather than in the Courts. If one party proceeds with the

matter in Cburt and the other partyldoes not seek to stay the proceedings but

proceeds fo file a Defence then he is deemed to have |waived his right to
proceed iby way of Arbitration and the matter can be |proceeded with to
finality an the Courts|without any| right to objection frop the other party.
Therefor\ie it is important to congider which forum sujts your particular
sétuation? before making the de.:ision whether to prpceed by way of

Arbitration.

Alsoitis important to decide whether to go by way or Arbijration or suit when
the manér bf limitation is an issue, The English Limitatipn Acts deals with
Arbitratio;ns while our Limitation Act makes no spdcial reference to
Arbitratiu%ls. The conglusion one has to come to is that|the normal six (6)

!
year limitation for actigns for breach of contracts will thergfore be applicable

|
to Arbitraitions, unless the agreerpent specifically sets p limitation period
which is different and if the limitation period is shortly tol expire it might be

prudent to preserve ones position & y filing a suit even if th suit is likely to be

stayed and also serving the noticelfor arbitration at the sme time.
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Notice to concur in the Appointment of

The first requirement for a party who is initiating arbitration proceed ings is to comply
strictly with the Arbitration Agreement; for gxample, if the parties have executed a
FIDIC form of agréement, then the party raising the dispute would first have to give
notice to the engineer that a dispute has arigen, specifying the cagse of the dispute

and requiring a decision by the Engineer. If the Engineer replies within one month

giving an unsatisfeiactory decisjon, or if he fails to reply within the @ne month period
then in either caise the aggrieved party| can then invoke the full arbitration
procedure. Theré- are other |contracts, fof example, the JCC Form of Contract
provide for the dis‘pute to be teferred direclly to one Arbitrator irjitially and if there
is no agreement a‘:s; to the one Arbitrator it pfovides for the disput to be referred to
two (2) Arbitrators! who then appoint an Uppire. Some clauses provide for one
Arbitrator only wh%lie others frovide for twe and an Umpire. Aftached hereto as
Appendix Il are sc{me specimen Arbitration| Clauses.

i
The notice of arbitération and |notice to condur need not be in any prescribed from
and it is usual for nt simply to contain a notice of the dispute and request the other
party to concur 'l|’=I' the appaintment of ar Arbitrator. The tefms of the notice
generally depend éupon the terms of the arbitration clause in thle contract. If the
arbitration clause‘in the contract provides for the Arbitrationf to be conducted
pursuant to any of the aforementioned Rules then the method| of appointing the
arbitrator may be .c:ircumscri bed by these Rules. Further it is fuite usual for the
arbitration clause m certain agreements to provide for an appointihg authority whose
duty itis to appoint% an Arbitrator, for example, the President of the Bar Association,
the President of the Institutibn of Engineets or the President pf the Chamber of

Commerce etc. The Arbitration Act at Sectjon 4 provides inter lia that:

|
A submission unless a contrary intenfion is expressed therein,

shall be deemed to |include the prpvisions set forth ip the
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provisions of the|Act as far gs they are applicableg to the
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clear days after service of the ni

on application by

Arbifr:ator, Umpire

the other parties with a written
tor or an Unipire or a third Arbitra

the appointr

the party w

Arbitrator

vable of acting and there is no

replacement jor where an Umpire gl[r a third

then any
hotice fo

or as the

hent is not made witljin seven
otice, the Court or a Jydge may
ho gave the notice agpoint an

or third Arbitrator who shall have like powers

to ac? in the refetence and make an award as if hd/she had

been ‘appo;infed hy the conserit of all parties.

Where a submissfon provides that the reference shal

Arbitrators, one {q

submission expresses a contrary intention -

e Arbitration} Act dealing with th

which provides:

be appointed by each party, then

e appointment of the

be to two

nless the




{1)| i ifeithero
: incapable
may appg
(2) if, on sud
Arbitrator,
aforesaid,

having ag

making de

- party whg
. Arbitrator
his award
been app
Judge m

pursuance

It should always be noted that
contrary provisions in the arbit

which the agreement or clauseé

itis noteworthy that an Arbitrati
appointed. Furﬂ;wer, there is
arbitration naticeébefore. at th
However, a party ifavouring Arb
can apply to the iCourt in acc
entering an Appe%rance but b
steps in the procefedings foras

can proceed. Usually a writ

agreement for threé main reas

f the appoin

h a referen

>fault with ng

fo act as so

pinted by co
ay sef asi

o of this sec|

ration agree

> may incorp

on does not

efore delive

ons:-
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of acting or

int a new A

either origihally or by way of subs

for seven

pointed his

has appoin

shall be bin

these secti

nothing to

e same tim

itration whe

ordance with section 5 of the Arb

tay of the C

is issued i

rbitrator in his place;

clear days after the o

ed Arbitrators refuses

dies the party who app

Arbitrator has served

tice to make the appoirl

e Arbitrator in the refe
ding on both parties af
nsent; provided that th
e any appointment

ion,

ons of the Act will app
ment, or clause, or any

orate.

| prevent a claimant

e as, or after issuing

'ing any pleadings or
purt proceedings so th

n Court where there

o act, oris

pinted him

ce, one party fails to appoint an

titution as
her party,
the party

tment, the

ed an arbitrator may appoint that

ence, and
: if he had
e Court or

made in

y if there are no

arbitration rules

commence until the Arbjitrator is actually

rom serving an

a writ in Court.

e there is a valid arbitiation agreement

tration Act after
aking any other

at the Arbitration

s an arbitration




(a)

Firstly iftheﬁparty is of the view t

he canf try p}rocee ding by suit and if the other party ¢

| |
right tq go to Arbitration the ma

Secondly ifithe party is of the

within the arbitration agreemen

Thirdly

approp

by add

for limitation purposes.
ing a paragraph as folloy
viewithat the proper forun

s the High

s ac;cordr'rg!y served in

17

riate cases to make the gosition entirely plain

Please take note that (our client) this party 4

(or Resident |

at the dispute is bettg

ter can proceed in th
ew that the particulg
or clause.

For this reason it i

Si-

forthe hearing of th,
lagistrate) Court. TH
order to protect oy

lation to any limitatig

otherwise.

The Arbitrator - his appeintment, his powers and

position in particular in re

which may exist by v

The Arbitrator derives his pow:

irtue of the agree|

ors from the arbitrat

r resolved in the Court
onsents or waives his
e Courts.

r dispute does not fall

5 common practice in

n the arbitration notice

akes the
5 dispute
is notice
r clients

n period

ment or

his duties

on agreement or the

arbitratfon clause in the contract|and from The Arbitration Act. As a result,

the arbitration clauses in some cgntracts especially by
contracts are usually drawn extremely widely. Forexd

clause in the JCT|Form of Contract the parties refer

‘J-Any dispufe or differencg .......... between

t,Tmponer il e

construction of this contragtor........ any matter
t{ling of whatever nature arising hereunder or|

gonnection| herewith........| ..

and the contractoras to ...... i

»

ilding and engineering
mple, in the arbitration

o the Arbitrator:

e

in




{
i

Unless the parties otheny
whether or %101 the conts
!

necessity h%we to entai

hence his own appointm

thatthe contiract is void gb initio, beca

is illegal, then the arbitr
f

|
clause itselfi would also

356. An Ai%fbitrator does however h

rec’(iﬂc:atis:an.i

i
i

The Arbitrai{nr’s jurisdic
2

merely resoL\')ing dispute
3

do give him additional

provides thﬁt the Arbitra
i

|

“To a§ceﬁain andg

havej been the
ceﬂfﬁ;clate (i.e.
certifécation as
com;::r‘léted and 1

t!me)j énd to opl
certificate, opin
notice and to dg

which shall be s

manner as if

decision, require

In Northern Regional H
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vise agree, th
act came int
| his decidin

ent was valid

ation clause

be void. Se

tion in many
=s since the a

powers. For

 award any s
subject of ol
Architects

to the valy

en up, reviev

on, decision,

submitted to

ment or notice

tor has power:-

im which ought to

naterials supplied at a point in

stermine all matters in dispute

no such ceftificate, opinion,

ealth Authority v Derek Crouch G

e Arbitrator has no poy

O being or not becau

. Therefore if one pa
Lse lets say, the makir
could not operate, for

= Heyman v Darwin

ave jurisdiction to de

instances goes furl
rbitration clauses in

example, the JCT H

included in any
or Engineers

e of the work

and revise any

requirement or

him in the same

had been given.”

ver to determine

se that would of

g whether the arbitra[on clause and

y is contending
g of the contract
on his view the
s Ltd [1942] AC

cide a claim for

her than that of
certain contracts

lorm of Contract

onstruction Co.

Limited [1984] 2 Al ER

to the Arbitraitofr powers
|
%

175 itwas hel

that the court

i by the Court of App

would not have. The

eal that this gave

primary effect of




this ;decisiion is th

contﬁact {%ay enforce the co

l
certificates, in ma

As stiLted earlier th
i
and make an enfq

claus;e and the Arb

y areas wh

at only an

e arbitrator
rceable aw

itration Act.
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Arbitrator by virtue of
ntract terms themselvs

ere the contract calls fq

ard come from the arh

His powers may be ex

between the parties or modifi

some
{

Arbitrator considers it necessa

Arbitr.

Some Important g

of the contracts in part

ator may seek such exterrsions of his powers fr

'y for the proper condu

rocedural ¢onsiderations

ed by the various rulT

cular the standard fo

(i) Once the pa

_{suitable Arb
§proposed A
appointment
?and content
écustohary {
érbitr;xtion ng

(ii) Neithér party

proposed Ar

c?:iher party e

(i)  Each party

z{espect of the

ﬁe has been appointed, w

énd in the ev

same should

Telephone m

Stlecretary. i

rties have b
trator one d
rbitrator ask
. The letter g
5 of the lette

o enclose

should en

ther before

should avoi

matter to th

bitrator about the matter except in

ent any such
immediately
essages sho

hese proced

een able to concur on

ng whether he is pre
hould briefly outline thg
r should be agreed orf

copies of correspong

ge in any verbal co

the provisions of the
s as opposed to the

r certification.

s powers needed fo cofiduct the proceedings

itration agreement or
tended by agreement
incorporated under
m ones. Where the
ot of the reference the

m the parties.

the appointment of a

r other or both of theih should write to the

pared to accept the
dispute and the form
by the parties. It is

ence following the

otice and toj:k for details of hislhlr remuneration.

munication with the

the presence of the

r after his appointme

> proposed Arbitrator

be sent to the other s

ich was not first agree

| communication is sef

ild only be relayed thri

Liral considerations a

t.

| sending any writtelt communication in

r the Arbitrator once
d with the other side
t then a copy of the
de.

ugh the Arbitrator's

[e important as the




(©

(d)
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Afrbitrator's authority does jnot commence until

theiappointr’r ent.

Ihe/she has accepted

v) Once he/she has accepted the appointment thejconditions of his/her

O

clause) should be sent to pim.

ppbintment (usually the Contract with the arbftration agreement or

(vi) The% basis of his charges should then be agreeq if not setlled before.

Soripe agreements and rules provide that both

thei basis pf their chafges when they
1

a:‘ppbintmen -
|

!
|

The Duties of an Arbitrator
[
(i) Not ‘:to depgrt from the ngrmal rules of proce

/Ji\gréement, the rules thereunder and the statye.

(i) 'lj’o zict fairly|and impartially.
(iit) I\jlot 1i‘co hear| one party or his witnesses in the
;;aﬂ;r or his [representative.
(iv) N:lot io receive informationffrom ane side which
c;the.;r.
(v) To act judigially and to hear the evidence.

(viy  Not -%o depart from any ofithe ordinary rules fg

justice.

(viy To decide on disputes submitted and no more,.

(viii) ~ Strictly to comply with thejterms of the Submi

(ix) Dutyito decide according fto law.

-
-

Some g’ enéral priocedural powers of Arbitrators
i

(i)  The Arbitrator has the pojver to order pleadin

(ii) He rﬁay give directions if he deems it necessary.

arties are jointly and

[ . .
severally liable for the Arbijtrator’s agreed fee afid expenses pending

the award of costs by the Arbitrator. In fact soine Arbitrators set out

ite accepting their

dure laid down in the

absence of the other

is not disclosed to the

r the administration of

sion.

ys and particulars.




10.

| He may administer oath

(Section 8(a) The Arbitr
| case for the Opinion of

this power jin the Submi

He has ng power to or

An Arbitrator cannot d

2,4

He has no power to dism|

| s
Hecanord er discovery g

power in the submissiof.
provided for in the subr

arising from any accide

tion Act).

5si0N. |

nission.

htal slip or omission,

(i)
(iv)
(v)
(vi)
Act).
(vi)
(viil)
(ix)
The Preliminary Meeting
The first step that an Arbitrator usuall

parties to a preliminary mesting, whig
directions. At that meefing the Arbitr
for the essential steps tp be takenint

Points of Claim, Points of Defence

discovery, énd agreed

required, involvement of expert witn

right to refeF legal issues to one of h

Under certaiin Asbitration Rules e.g..the J C T Arbitration

to fix the ipreﬁminary

appointmerﬁt, that is the notification

iater date or to dispense with the pr

|

1

bundles of ¢

meeting not

Hate, unless he and

h is analogous to an,

and Counterclaim &

s choice and finally f

or take aﬁirmatioqi_s df parties or witnesses
To state anjaward as theg whole or part therepf n the form of a special
he Court. (Section 8(f) The Arbitration Act).
iss for want of prose%m tion unless he is given
nd inspection. (Sectioh 4(f) of The Arbitration
Jer security for costs unless he is given this

Llegate his duties unless this is specifically

| He has the power to cofrect any clerical mis ke or error in the award
1 |

takes upon his/her gppointment is to call the

mmediate summons for

ator usually makes difections as to time limits

ne Arbitration which wﬁtl include pleadings (i.e.

hd Reply if necessary),

ocuments if possible, witness statements if

bsses and if the Arbifrator is not a lawyer the

earing dates.

Rules, the Arbitrator has

later than twenty ¢ne (21) days from his

he parties agree to fix a

liminary meeting altpgether.
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As a general rule the preliming
the Arbitrator is sétisﬂed that t

which case limited directions

dispensed with aftogether and a hearing date set immediately.

At that meeting itjis usual for

so that he/she can get a gd

appropriate procédure to be adopted and

of the basic issues, he can, in

timetable for deli}ery of all matters relevant to the dispute.

22

ry meeting s
he issues are

may be ag

he Arbitrato

od grasp of

consultation

employed. Once the

hould in all cases be hield except where
. sufficiently certain, clear and simple in

reed by consent or djrections may be

to get the parties to qutline the dispute

the real issues whigh will enable the

Arbitrator is aware

with the parties, give dlirections as to the

There are many directions and matters which may be considered at the preliminary

meeting depending on the sg

is quite normal forthe Arbitrator to require the parties to prepare

which is a document which sets out in tabuilar form all the releva

defects in the work done and
|
complaints or admissions as

o .
and any c:omme‘nts as to their relevance

a Scott Schedule could save

The preliminary meeting is also helpful in that the directions con
minds by fixing an early hear|ng date thus accelerating the procs
This usually causes parties fo look more seriously at the matte

a much earlier time than they would in a gourt case. The end

this early COﬂCEﬁtFEﬁthn of the parties’ mingls and attention often

of the dispute.

Pleadings and Discovery
!

|
() Pleadings
|

rt of dispute.

costs of rect

to their valid

a lot of time|at the Arbitration.

r significance. If pro

ty and any comment;

For example, in construction disputes it

A “Scott Schedule”

ht allegations as to

ifying them together with answers to the

as to their validity

erly administered,

centrate the parties
ss and the hearing.
and the dispute at
result of this is that

eads to settlement




Once an Arbitrator

provisions of the Al
contained i:n the
incorporateé Arbitr]
Where, his orders

reinforcement of h

The benefit of arpitration rule§ or orders made by

absence of these

Statement cf the

and Counterclaim

and |efence to
!
submis

been able to be f

having been able
hefshe is able tg
Further, the parti

hundréds of docu

each side in the p

The reason why w

technical nature

tradition with its rpots not only i

jury system, where everything h

jurars. |

With the ready availability of computers, word proceg

to sayf nothing

experienced arbi

23
observes the

rbitration Act

5 are opposTd, the Arbitration

IS powers.

asthe cése m
Counterclaim
siong, is that not only do
ully acquainte

o read throug

get a good

ments in mos

resentation of

e tend to have

of the disputes

of the ever-i

trators, there

elaborgting its case on paper i

Arbitration A

ation Rules, h

rules, which

laimant’'s Cla

ay be and Statement

s the Arbitrator hav

\ the written submiss

working knowledge

os will be alerted to which docum

their respective cas

so much paper is of

in many cases and

n the openness of tf

ad to be read out for

nproving knowledgg

jht from the start.

Fules of natural justicg
and respects the wish

greement or clausg

m, Statement of the f

as the case may

i will all the disputeg

t cases) will be prod

_does not breach the
es of the parties as is

s which sometimes

e can set whatever pipcedure he deems fit.

\ct provides for the

an Arbitrator in the

insist upon statemeénts of the case (i.e.

respondent’s Defence
bf the Claimant's Reply
be) and full written
= the benefit of having
and issues, but also,

ons before the hearing

of each party's case.
ents (out of the many
uced and relied on by

o5 to the Arbitrator.

course a product of the

a product of our legal

e court but also in the

he benefit of (illiterate)

sors and photocopiers,

and competence of

s now very little to prevent any party from




(b)

Time and lagain, too mg
|

lawyers have not got dd
|

marshallir{g the facts and evidenc
arguments. If these exercises are
statements of each party's case w&

and money would be saved.

When everything is said and dong

are in writing, they can be perused|at leisure and in detail.

risks of scme evidence

the evidepce at the hearing. As g
I

it cannot ‘:ie a word for word accou

advanced. If counsel's case is cO

i
writing, iiiwili reduce the time for th

of salient matters being lost.

Discovery (Section 4(f

24

any Cases ¢

wn to the {

being ‘lost

of the Arbijtration Act)

As in litigation the process of dig
each party to list the dpcuments irj its possession, custod
relevant to the matters in issue in t
studied, the documents listed the
privilegé_d. they are usually inspegted by the opposition.
takes p!éce at the most appropria

numerous to deliver {o the lawyer's office or otherwise

office.

Discovery is probably the most t[aublesome and problg

litigatiorf lawyer to work in, pa

processed and collated both on paper and computer d
nightmare in most large cases and it is the most tedious|

lawyer n‘ﬁust undertake in contest

icularly as more and

> eventual final hearing

covery in an Arbitratig

he arbitration. Once thy

ein, other than those W

nd up being tried becguse the parties’
Lsk of clearly identifying the issues and
> in a way to support their client’s best
undertaken at an early [stage, which the

L documentation would|force, much time

, if all the pleadings ard the documents

This obviates the

through problems witl the recording of
Lod as the Arbitrator's qwn notes can be,
\t of the arguments and the oral evidence

mprehensively pleadeq and advanced in

and the possibility

h usually requires
or power that are
se lists have been
hich are said to be

inspection usually

e venue, sometimes on site if they are too

at your opponent’s

matic area for any

more material is
sks. It is a virtual

procedure which a

od matters; it is incredibly time-consuming
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and, in the 1writer‘s experience| generally proves to|pe contentious. All the
difficulties hre ephanced whep Arbitrations under four law involve parties
whose horﬁe base is a countrylwhere the concept of discovery is unknown.
Many people, even foreign lawyers, find astonishingjour legal system, where

they are obliged to produce, forexample, the documgnts passing within their

w
own organisation which are ceftainly never intended for outside distribution.

often is unheard|of. These pedple can say, with so

the outsidé pos

discretion in expressing themselves with candour,

colleagues;

i
There are certain types of docu

in dispute, are n

example of thes
and his client
procefeclings an
proceedings. 1

disclosure. |

The d'iscove_ry and inspection phases are usually fol

by preparation o
This is the mos

since jcontents ¢

|
consuitants and

indexed and crg

sibility of a future obligation to dis

e documents i
and witnesses, either prior to
d in contemplation of them, or d

'hese documents are what is kn

fthe relevant blindles c%f documentg
prudent and productive stage for
of the documents should be fairly
lawyers. A mi

ss-referenced where necessary.

ster bundle should

The thought of directors’ boaréi minutes being dis]ibuted to the other side

e justification, that even
tlose would inhibit their

in writing, to their own

ments which, although material to the matters
ot subject to ttfxe obligation to disclpse. The most common

s correspondence pdssing between a lawyer

commencement of the
iring the course of the

pwn as privileged from

owed, where necessary,
for use by the Arbitrator.
this task to commence
resh in the minds of the

be prepared, numbered,
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Evidence

There is a requirement in
prejudicial to a pIL!Ty once it
{

ohligation of discfove;ry ona

which are material fo the matters in disp|

The well known|statement by

& Co [1987] 1 ALL ER 801,

as follows: |
{
"In plain fanguage, litig

!
|
|
1

on the gtable.; Some people

incompréh_ensible. Why, they ask

opponent with ;the me

is that litigation is not & war or even a game, it is designd

justice between opposing parties

relevant information, it cannot achieve this object."

The requirerneht for discovery in arbitfation is the same as

explanation and principle sg

arbitration as it does to litiga

There are no other gui.deline
itself which documents fall
general ob[igat}ion is enforc
particular documents can be
party, which can result in the
the possessing;party for thei

So far as evidence is require

to, or refuses ti} adduce vol

26

the discovéry process that even

party is to

gives a cle

ation in this]

ans of defe

well stateg

ion.

s and there

within the s

ed by wha

I disclosure

d by one pa

untarily, the

is not privileged, he has to disclog

Hisclose all documents)

Lord Donalgison M.R. in the case of

identified gither by the Arbitrator

Arbitrator making an order in the pi

ute.

if a document is
e it. The general

in his possession

Davies v Ely Lilly

ar explanation of the rej

country is conducted ¢

should | be expected {q

ating me? The answe

and, if the court does

by Lord Donaldson 4

fore it is up to each p3
cope of this obligation

is known as specifig

rty which the other part

n by Section 9 of the

ason for discovery

ards face up

rom other lands regard this as

provide my
of course,
d fo do real

hot have all

n litigation so the

pplies as much to

rty to work out for
to disclose. The
discovery where
r by the opposing

oceedings against

either is reluctant

Arbitration Act any
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party to a submiésion may sue out a writ of subpoena ad te Ftiﬁcandum or a writ of

subpoena duces tecum, |but no persop shall be compelled

under any such writ to

produce any, document |he could notjbe compelled to profluce on the trial of an

action in Court.

The Arbitration Act at Section 8(a) provides for an Arbitratqr or Umpire the power

to administar O?ths to| or take the| affirmation of the

varties and witnesses

appearing; a!ind : y Section 22 of the Prbitration Act "any gerson who wilfully and

corruptly gives ffalse elidence befofe the Registrar, or

any Special Referee,

Arbitrator or ‘.Umbire shall be guilty of perjury, as if the evidence had been given in

open Court, and may be dealt with, pfosecuted, and punis

Proceedinqis at the Hearin

(a) Expert Evidence

ned accordingly.

In many claims, in particular, cpnstruction and engifieering claims, be they

3 b & ) . "
in rela;tlon to claims for defective work or for extengions of time or for loss

and expense, ong or more expert witnesses will be
[

required.

The value;of expert witnesses ir Arbitration proceedings of this nature should

never be underrated. Their eyidence in a lot of in

factor|in the Arbitration.

stances is the deciding

In the circumstances, their inJolvement notwithstgnding their paymaster,

shouic? require then to provide fan objective view of

the merits of the case.

So Iorig as that gbjectivity is maintained by the expegrts in their reports and

in thei:r subsequent meetings following the exchange)
| ¢

should be_fable tp significantly narrow the issues ahd may be even agree

of the reports, then they

some :impcfmant facts which can then form the basig for the Counsel for the

partie§ to fnrepara a schedule of agreed facts for thy

|
|
i
|

> Arbitrator.
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(0)

There seems, howey
Courtin rb#ation to th
8

the Court held in Rig

(1989) 22 CLR 94 that the meetin

any agreement reach

28

er, to be twd

e meeting of

ed by the exp

in MurralL Pipework

view tha:t although t

negotiatijons once these negotiati

he meeting

somewhat conflicting decisions of the
the expert witnesses] On the one hand
thard Robe_r:fg Holding v Doﬁgla s Smith Stimpson
g was strictly “without prejudice” and that
arts were not binding pn the parties; while
v UIE Scotland Ltd [1990] CL_R 92, the Court took the
as in the nature of|“without prejudice”

bns proceeded throuph to an agreement

the withqut prejudice veil would fall away and the agredment is binding and

may be referred to in Court.

in view of this slight

witnesses' arrive al

expressly made to be free from t

What nbrmaliy take

exchange of pleadings, disco

| |
statements and in some cases !

party sl:'muld have

confusion, it

any agreed

s place follo

a fuller idea

than at the outset

is suggested that if and when the expert
facts or positions fhat the schedule is

he without prejudice pbel.

ving all of the pre-hegring stages ie., the
ery, the exchange of experts witness

he exchange of subrpissions, is that each

of the strengths and

weakness3s of each others casg. This is the stage when more often than

not, settlement discussions prior

Open Ci)ffer

This is lfm open without prejudice

any sta_iqe of the pro

| |
of mon‘fy which usually includes
the party's costs incurred in the

pay the Arbitrator any outstandin

ceedings offq

Arbitration up to tha

to trial are initiated dnd pursued.

offer which can be n?ade by either party at
ring to settle the matfer fora particular sum

interest, as well as for an amount to seftle

stage and offering to

g fees. This offer is ysually made in writing.




(c}

If the ©

conser

29

ther party accepts the

t award, or alternative

Arbitraior(s_) can just endorse hi

Sealed

This ty|

case of Calderban

ot

i
pe f Offer is known as a |

A

&
L
i

1

to as an “Ciffer to protect costs”

There

Court

in app

the Clgiméht inwi

is no formal procedure

and accordipgly there ha

ropriate casJes, Under thi

iting, which ig

H

accepted, a copy jof it is placed

Arbitraitor ait the ¢

not bef opened unlil after he has

deals with osts.

The Offer should state that itis

Court. It should say whether o

includ;a interest. It should offer

within21 days of t

but s:ﬁc:ulcii not perhaps othe

condit

would

ignore

accep

onal upon [acceptance v

Ibe that if ap offer of payn
it when considering costs. If the offer does

tance, it is likely, dependi

|
be coﬁstrue}d as heing open for

\
may be held to have expired |

latest it would be held to have e

|
|
|
|
!

s /their records settled

Yffer this usually can| form the basis of a

y, if all amounts ag reed are paid, the

Calderbank Offer” (taking its name from the

ik v Calderbank [1975] 3 All ER 333. It is often referred

n arbitrations equivalent to payments into
evolved a practice of making sealed offers
s process the Responfient makes an offer to
protected from discopery. If the offer is not
in a sealed envelop¢ and is handed to the
onclusion of tlﬁ\e hearing, with a request that the envelope

made his substantivie award, but before he

ntended to have the effect of a payment into
r not it includes intergst. Normally it should
to pay costs up to theftime of an acceptance
he offer (in oro%erto preserve the anplogy with payment-in),
wise make paymerjt of the sum offered

ithin a particular timp. The reason for this

=1

nent is withdrawn befjore trial the judge may

hot stipulate a time for

ng on its terms and all the circumstances, to
a reasonable time. Vhile a reasonable time
efore the making of| an award, at the very

pired when an award is made. Itis thought,

*
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howe\reri ilhat an offer (could validly and more closely sim ilate the effect of

a payment into court if it stipulatgd that it was open for dcceptance for 21

days from jts receipt and that therdafter acceptance was iq be conditional on

|
B
the recipient agreeing to pay tHe offerors subsequenj costs or on an

%
|
|

applicati‘pn being made to the Arpitrator in respect of thpse costs. Where

there is Ea counterclaim the offer| should, by analogy W h the rules, state

whetherlit is intended to take into pccount and satisfy the founterclaim. The

plaimant{ can make an offer in regpect of the counterclaifn.
|
|
|
|
|

Such an offer is sometimes called a “sealed offer” from the practice of

handingT tl’%e Arbitrator a sealed envelope containing the offer. This has the

{

disadva;ntafge that it may inferentjally tell the Arbitrator that an offer of some

kind has been made. Itis also thought to be unnecessay. At the end of the

, the Arbitrator should be asked, without the existence of the offer

hearing

1

being d%sciosed, to defer considgration of costs until he has made his award
on all 6ther issues. | As he can|ordinarily make only gne final award this
requires trat his award on liability and debt or damagés will be an interim
award. éCosts are ustally of suct] importance and the isgues relating to them
are sorr;]etimes so copnplex that this procedure is frequer] tly and conveniently
followeéd e%ren if there is no offer {o be taken into accounj. A request to follow
this précedure should not, thergfore, cause the Arbitrtor to think that an
6ffer h:i\s necessarily been made.
An Arbitrator has the same discretion as to costs as a High Courtjudge, (see
Sectior? 4(i) Arbitration Act) andthe effect of such an dffer on costs should
in sub%tar._ce be the same as|that of a payment info court. On being
informéd cf the offef at the appiopriate time, the Arbilrptor's approach is to
ask hiniflse:f whethet the claimant achieved more by rdjecting the offer and

gqing o:n with the arbitration than he would have achieved if he had accepted

the offer.
it
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|
In those |circumstances it would He possible for the Arbitrator to apply the

reasonin!g of Donaldson J. in Tramountana Armaddra SA v_Atlantic
1 t
Rep. 391 where he sI'd:

Shipging‘ Go. SA [1978] 1 Lloyds

=

b

respondent’s costs after (fjat date. i l‘ '

Hearings are ysually held |n a convenient venue agreed Upo

usually paid fofr by them.

The hearing will be held| in private and only the Arbitratg

witnesses and ftheir advisofs or lawyers are entitled to be pres

If the claimant in the end has achieved no miore tHan he would
ave achieved by accepting the Offer the continjrance of the
Arbr‘tlration after that date has been a waste c%f time and money.
Prima facie, the claimant should recover hi(s copsls up fo the

date of the |Offer and $hould be order'gd ib repay the

h by the parties and

r, the parties, their

nt. With the consent

ofthe parties and the Arbitrator(s) otherg may attend suchas ol rks, stenographers,

pupils and so on. As for witnesses if there are any, ot

themselves they would be required to remain outside the roorm

evidence after which they|may remain inside.

The Award
The award by éan Arbitratgr is akin to a Judgment in a Gourt.
arbitration reerrenCe. The purpose offthe award is to info
decision of the? Arbitrator and should be written in such a way
to enableitto i)e enforced by leave of the Court in the same 1}
or order to the: sarme effect (Section 13} of the Arbitration Ag
there is no spécial or set form that an ayvard has to take, alth

rules and agreements require written rgasons to accompany

er than the parties

until they have given

It is the climax of the
'm the parties of the
and in such a form as
hanner as a judgment
). As a matter of law
bugh some arbitration

the decision. If there
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are no such specific requirems

hisfher decision, no reasons

however, requires the Arbitrator(s) to make their award in writing

There are, of co[urse, also good practical
enforceability, w:hy the award [should be gxpressed in an approp

regard it is usual for the Attorpeys-at-Law for the parties to ask

meeting for the award to be in

signature should kfne attested by a witness for evidential purposgs.

i

Lnts all the Arbitrator need to'put in

are necessary. Section 4(c) of th

a particular{form and signed by the

32

his/her award is

2 Arbitration Act,

reasons, not least of gll the question of

jate form. In this
at the preliminary

Arbitrator, whose

[

The Arbitrator in making his/her award wil| have to bear in mind thiat the award is the

final judgment in the referencge (see Secrion 4(h) of the Arbitrati

on Act). As such,

the Arbitrator as well as the lgwyers for the parties should ensurég that everything is

covered includibg costs and

Arbitrator after be’she has published a final award, since by (

interest, ag generally there is nojgoing back to the

oing so he/she is

functus officio and has no power to retjear the case or alter he award save to

correct clerical mistakes or|errors arising from any accidentg

pursuant to Section 8(c) of The Arbitration Act.

| slip or omission

There are instances, however, where the Arbitrator may have fto make an interim

award before he can make a final awarg on the reference. Tt[s would arise in a

case where the quantum of damages cannot be assessed untili

sues of liability are

determined, for example where liability [depends upon the trug construction and

interpretation df an agreement. In such cases, the Arbitrator fias to be careful in

making hislheréaward on liability an interjm award so as not to bg

4({h) of the Arbftration Act which providT that:
i

"the award to be made by the ar

caught by Section

trators or umpire shall be final and

binding on the parties and the persons claiming |under them

respectiﬁvely".

|
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}

It should also bé n:oted that under Sectid

Judge may remlit thie matters referred incl

|
arbitrators or umpie.

Further, under! Section 12 of the Arb

improperly progured, the Gourt may set {

Act, the Court can also re

in closing this section on the award, it is

(@)

some r@les ihereunder, the Arbitr
Arbitration Act, make their award
on the referznce or after having

from any patyfo thie submission

If the time “or ma

enlarge the ime for the making d
Judge on application to them ma

award from time to

i
|
i

Enforceability of the Award
An award under th% Arbijration Act ma
essful party for IeavT

an application to the Court by the sucg

enforced in the same manner as a |

Qriginating Notice of Mot

An award, on the other hand, which is made in relation to an

not conducted under the

law by way of a suit on th

Unless {Jthé;rwise provided for by

33

move an Arbit]

by them frora time to time had en:E

ing the awa

time pursuan

on with an Affl

provisions of th

e award.

|

|
|

|

|

itration Act where
he award aside.

ator for miscundui,

|

important to note t"h

ators must, pursua

n writing within threT
a

been called on to

has expired and

be enforced under

udgment or order.

davit in Support exh

e Arbitration Actis ef

n 11 of the ArbitraLiom Act, the Court or a

ding the award fon'“l reonsideration by the

gn award has been

l
Under this section of the

> following:-

the Arbitration Agrer'ament or clause or by

tlto Section 4(c) of the

months after entering

¢t by notice in writing

inless the Arb itratorL by any writing signed

rged the time for th? making of the award.

e Arbitrator did not

f the award as aforegaid, then the Court or
y by Order enlarge tije time for making the

t to Section 10 of theg| Arbitration Ac_t.

Section 13 thereof by
for the award to be
This is done by an

fbiting the award.

Arbitration which was

orceable at common

1

TR
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recedent to [Litigation

Arbitration as a condition

While parties carfhct by confract oust the jurisdiction of the Coyrts they can agree

that no right of action shall

hetween them until such differences have

been adjudicated up

accrue in respect of any differences which may arise

bn by an Arbitrator.

Such a clause is [called "Scott v Avery Clause” (which got its name from the case

of the same name reported

\

at [1843-1860

All ER (REPRINT) 1)|.

!
It is quite comman for the cpntract to have in the clause subr][:ﬁing disputes and

differences to Arbitration é provision that there is no right of a

I
award of the Arbitrator. The

award a condition of any legal right of recgvery on the contract

i
of the contract to which the

waived.

i

it follows that where a dispute is governed by such a condition

Court must giye effect, unless the

ion save upon the

parties in such a case made Arbitration followed by an

This is a condition

condition has been

an action in respect

of that dispute canriot succeed and such an action will not be allowed to continue.

Other Acts dealing witlﬁ'bitration

The following Acts deal wit
(a)
(b)

The Arbitration (Fore

Clauses (Protocol)

Arbitration clauses g

These statutes deal with issues which are

Judgments and Awards (Reciprocal Enforcement) Act

foreign awards:

ign Awards) Act

Act deals with submissions whg
pply.

for another paper.

and the Arbitration

re the protocol on

S.M. S5

HELTON

12™ June 2001
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THE

Short title.

Interpretation.
Effect of a submjission.
Provisions as to|a submission.

Stay of proceedings

Notice to appoint arbitrator orjumpire.
Refusal, incapacity or death of arbitrator. Failure to appoint arb

Powers of arbitrators or umpire.

Subpoenas.

Enlargement of time for awarg

Remission of matters by the C

i
Misconduct of arbitrator or umpire.

Enforcement of 3.awards.

_ References under Qrder of Court
|
References by <§3rder of the Court.

References by consent of parties in any| cause or matter to R

Referee.

Registrar or Special Referee |officers of the Court.

Power of Court of thdge as to

Court of Appeal.

Court may ordeir writ-of subppena.

Stating case for opinion of the
Terms of order. |

Perjury.

Cases to which the Crown of Government is party.

Application of Act.

} ARRANGEMENT OF|SECTIONS

35

APPENDIX |
ARBITRATION

ARBITRATION ACT

ourt for redconsideration of arbitra

references by order.

Genera

Court.

trator.

tors or umpire.

gistrar or Special

E
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1 This Act may be
2. In this Act -
"Court"
"Judge"

"Registrar”

"rules of court"

"Special-Referee

"submission"

3. A submission, un
except by leave of the C
if it had been made an ¢

o | : 5
4. A submission, unless a confrary intention

—

cited as the Arbitration Act.

means the Supreme

means g Judge of the

means any Resident (Magistrate, Clerk of
person appointed in any 4ction or matter as

Specia

means
differences to arbitr
therein|or not.

less a contrary intention i expressed therein,
ourt or a Judge, and shaFI have the same effgct in all respects as

order of Court.

36

ARBITRATION

HE ARBITRATION ACT

Court;

Supreme Court;

who may be
Referee by the Court or a Judge;

a written agreement to submi
Ftion. whether an

s expressed therein,

[30th June, 1900]

means [the Registrar|of the Supreme Cogrt of Judicature of
Jamaica;

includes the Judicature (Civil Procedure (ode) Law;

he Courts, or other

present or future

arbitrator is named

hall be irrevocable,

shall be deemed to

include the provisions set forth in the following paragraphs as far as thiey are applicable to

the reference under the submission -

(a)
(b)

(©)

(e)

{f)

if no other mode of reference is prgvided, the referencse

arbitrator;

shall be to a single

if the reference is :jm two arbitratars, the two arbitratgrs may appoint an

umpire at any time
an award;|
the arbitrators shall

entering on the reference, or after i
writing from any party to the subnjission, or on or bef
which the arbitrators

enlarge the time for

if the arbitrators have allowed their

making an award, or

umpire a notice in writing stating t

forthwith enter on the reference in lleu of the arbitrators
the umpire shall make his award |within one month 4
extended time appointed for making

or on or before any

him may from time to time enlarge the time for making
reference, and all persons clair}ing through them

the parties to the
respectively, shall, s

the arbitraétors or umpire, on oath of affirmation, in rela
dispute, and shall, subject as aforesaid, produce befo
umpire all books, deeds, papers, a counts, writings an
their possession or power respecti

and do ali{other thin
arbitrators|or umpire
|

ithin the period during which they h

make their award in writing within
naving been called 9

by any writing
making the award;
time or extended tir]
to any party to the g
at they cannot agr

have delivered

ater day to which the umpire by a

ubject to any legal objection, subm

g

lely which may be rg
gs which during the proceedings d
may require; ;

ave power to make

three months after
h to act by notice in
re any later day to

signed by them, may from time to time

ne to expire without
ubrmission, orto the
»e, the umpire may

d

fter the original or

the award of the artJ{trators has expired,

y writing signed by
his award;

to be examined by
on to the matters in
re the arbitrators or
d documents within
quired or called for,
n the reference the
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(g) the witnesses on the r¢
examined on oath or g
(h) the award to be made
on the parties and the
(i) the costs of the refe

arbitrators or umpire,

37

firmation;

ence and

those costs or any part thereof

amount bf costs to be
be paid as between s

5, if any party ’u‘l) a submissi
commences any legal proceedings
or any person claiming tthrough o
referred, any party to such legal prod
delivering any pleadir’rgs_or taking
to stay the proceedings, and the
sufficient reason why the matter shg
and that the applicant was, at the t
remains, ready and iwi]tjmg to do
arbitration, may makgL arj order sta

G.

where zl sui_)mission o
and all the parties
appointment of an

(a)

(b)
the submisaion doe
not be supplied, and

(e)
(d)

arbitrator and do nof
where fan appointed
of acting, or dies, an
the vacancy should

supply the vacancy,

i

any party may serve the other par

If the appointment is not
notice, the Court or a Judge may,
reference, and make an award a
T Where a submission provi

be appointed by each party, then,
|

(@) ,
or dies, the party v
place;

(b) if, on such a refe

originally or by way
other party; having
default with'notice 1
arbitrator may appg
and his award sha

by consent;

1
Provided that the: Court

pursuance of this section.
| i

In any of the féllofwing cases -

s0 paid or

slicitor and

on, or any
n the Court

under hi
eedingsm

any other st
Court or a J
uld notbe
me when tf]

all things

ying the pra

where the parties or fwo arbitratg
appoint hin
umpire or t

the submi

ties or the a?jb
notice to appoint an arbitrator, umpire, or third arbitrator.

made within
on applicati

an arbitrator, umpire, or third arbitrator, wh
5 if he had b

des that the

unless the

if either of the appainted arbitrafors refuses to act, ori
vho appoint

rence, one
of substitutic

appointed

o make the g
int that arbit
| be binding

or a Judge

sference sh

by the arbit

who may di

rovides tha
do not aftg

arbitrator;
if an appointed arbit;}ator refuses
not show that it was intended that

the parties|do not supply the vacancy,

not be sup

all, if the arbitrators or

rect to and by whom a

any part thereof,
client.

person claiming thro

ceedings.

to act, or is incapable 0

rs are at liberty to appo
2

vlied, and the parties

n by the party who ga
h shall have the like
een appointed by con

reference shall be to iy
ubmission expresses

ad him may appoint a

party fails to appoint
n as aforesaid, for sev
his arbitrator, has sen
ppointment, the party
-ator to act as sole arbit
on both parties as if hg

ators or umpire shall bg
persons claiming under them resp|
award shall be in the

shall be paid, and ma
land m

against any other party|
in respect of any matter agreed to be
y at any time after appe
eps in the proceedings
udge thereof, is satisfi
~ferred in accordance with the submission,
e proceedings were cQ
necessary to the prog

the reference shall be
r differences have af

ird arbitrator refuses g
sion does not show tha

IE

ympire think fit, be
final and binding
sctively,

discretion of the
d in what manner
tax or settle the
ay award costs to

i

gh or under him,
to the submission,

4

arance, and before
apply to the Court
>d that there is no

mmenced, and still
er conduct of the

b a single arbitrator,
sen concur in the

acting, or dies, and
the vacancy should
ht an umpire or third
act, or is incapable

fitwas intended that
or arbitrators do not

itrators, as the case njay be, with a written

seven clear days aft¢r the service of the

e the notice, appoint
owers to act in the
nt of all parties.

vo arbitrators, one to
a contrary intention -

; incapable of acting,
new arbitrator in his

an arbitrator, either
:n clear days after the
ed the party making
vho has appointed an
rator in the reference,
had been appointed

may set aside any anpointment made in

» e @
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8.
submission expresses|a contrary
|

I
to admingister oaths
appearing; and
to state an award as

(a)
(b)
(c)

for the opirtion of the
to correct in an awy
accident%l slip or om

1

9.

produce any docume

ﬁ)t which he
action. !

10.

1. ()
time remit the matters
umpire.

(2) Where a

otherwise directs, make-their award within thre

12. (1)  Where 3

remove him.

n arbitrato

Where an arbitrator

(2)

award has been imprg

13. Anawardona
in the same manner as a judgme

. References under

14. (1)
jury, the Court or a Judge may ref
a criminal proceeding by the Crg
Referee. L
| 1
(2)  Thereport of the R
partially by the Court or & Judgs
order to the same effect. |
15.  In any cause or matter (of
PR
(@) ,
(b)  ifthe calise or mat
any scientific or log
or a Judge conven
(c) if the question in d
the Court or a Judge r!L\ay at any
issue of fact arising therein, to b
before the Registrar ar a Specia)
|
16. (1)
or Special Referee or arbitrator
have such authority, and shal
prescribed by rules of court, and

The arbitrators for umpire a

Any party toa s}bbmission may sue outa
of subpoena duces tecum, but no person sh

The time for making an award may from
Court or a Judge, whether the time for making

In all cases of refere;
ireferred, or|

perly procu

submission

spute consists

In all ca$es of reference to the R
or arbitrator under anorder of the Court or a Judge in any cause 0
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cting under 3
intention, hav

{o or take thg
o the whole ¢
Court; and

ard any cle
ission.

could not b

any of them,

- or umpire h

or umpire has
red the Courl

nt or order to

or any questio
wn) for enqu

egistrar or a §
, and if so ad

her than a crif

er requires an
al investigatio
ently be made

time order the
e tried before
Referee.

shall be deem
conduct the
subject theref

rical mistake or errg

compelled to produ

nce to arbitradion the Court or a Jud
to the reconsideratio

as misconducted hi

may, by leavie of the Court of or g
the same effect.

Order of Court

Subject to rules of ¢ourt and to aFJ right to have parti

pecial Referee may.

ninal proceeding by

if all theiparﬁes interested who ate not under disabilit

y prolonged examin

before a jury; or
wholly or in part of

whole cause or mat
an arbitrator agreed
egistrar or a Registy
ed to be an officer ¢

reference in such
o as the Court or a |

submission Powers
= power - il

affirmation of the pa

r part thereof in the fo

misconducted himsg
may set the award 3

arising in any caus§
ry or report to the R

opted may be enfort

of shall, unless the

ties and witnesses
m of a special case

r arising from any

writ of subpoena ad testificandumor a writ
Il be compelled und

or any such writ to
¢e on the trial of an

or not.

time to time be en!a]Lged by order of the
he award has expire

ge may from time to
of the arbitrators or

award is remitted, the arbitrators or umpire shall, uniess the order
. months after the ddte of the order.

self, the Court may
If or an arbitration or
side.

Judge, be enforced

ular cases tried by a
or matter (other than
egistrar or a Special

he adopted wholly or
ed as a judgment or
he Crown) -

consent; or
tion of documents or

h which cannot in the opinion of the Court

\atters of account,

er, or any question or
on by the parties, or

Fr or Special Referee
matter, the Registrar
f the Court, and shall
manner, as may be
udge may direct.




(2)
of a jury.

(3) The rerr‘unerationt
matter is referred under order of
a Judge.

17,
a Judge, have all the!

18.  The Court ofﬁ{ppeal shall

a Judge thereof under the provisions relating

General
19. (1)  The Courtor a Judge may order
of subpoena duces tecurn shall igsue to compl the attendance befd

Special Referee, or before any

within Jamaica.

(2) The Court or a J

testificandum shall issue: to brin

The report or award g
such reference shall, unless set asjde by the Cq

The Courtor g Judge shal
powers whi
to references by consent out of Gourt.
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fthe Registr

be paidtoan
e Courtora

0
i

ch are by this

have all the p

udge may also order that a writ

Special Referee or before any arbitrator or umpire.

20. The Registrarior any Spe
proceedings under a reference,
form of a special case for the opi
of thereference.

21.  Any order made under
otherwise, as the authority maki

22 Any person who wilfully a
any Special Referee, arbitrator ¢
been given in open Court, and ny

28,

General on behalf of the Crown
Act- shall empower the Court or
or the Attorney-General on beh
or any question or issue in any
Special Referee, arbitratcr, or. o
affect the law as to costs payal

24.  This Act shall appy to e
commencement of this Azt, if th
far as this Act is inconsistent w
procedure authorized or recogr]

This Act shalli except as in this Actexp
which the Attorney General, either in right of

very arbitratio

¢ial Referee,
xnd shall if so

this Act may|
ng the order thinks just.

nd carruptly g

hay be dealt with, prosecuted, and

br-the Goverriment of Jamaica is p
a Judge to ouJ

alf of the Crow
such proceedings, to be tried befo
fficer without the consent of .the Att
le by the Crown.

n under any law pas
ere pursuant to a sy
ulating the arbitratig
W,

e arbitration v
ith the law re
ized by that |

a1 or a Special Referee
urt or a Judge, be equ

y Special Referee orar
Judge shall be determ]

| as to references under Power of
Act conferred on the

hwers conferred by thi
o references under of

rbitrator or tFmpire, of a witness

g up a prisorjer for examination bg

rbitrator, or umpire mj
directed by the Court
ion of the Caurt any question of lay arising in the course

ves false levidence b)

essly mentioned, apf
the Crown- or other]

or arbitrator, on any
\ralent to the verdict

hitrator to whom any
ned by the Court or

rder of the Court or
Court or a Judge as

s Act on the Court or
der of the Court.

that a writ of subpoeng ad testificandum or

re the Registrarora
henever he may be

f habeas corpus ad
fore the Registrar or

ay at any stage fo the
or Judge, state in the

be made on such tLarms as to costs, or

=fore the Registrar, or

r umpire shall be guilty of perjury, gs if the evidence had

hunished accordingly.

ly to any arbifration to

ise, or the Attorney-
rty, but nothing in this

der any proceedingsjto which Her Majesty,
n or the Governmen{ of Jamaica is a party,

the Registrar or any
mey-General, or shall

ed before or after the

bmission, except in so
n, or with any rules or

v 05@
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APPENDIX I

ARBITRATION CLAUSES

CLAUSE referrir;':g future disEutes to a single arbitrator to bejappointed by an

Any dispute or difference betweg
referred to and determined by &
authority). f

CLAUSE refefring futy

il Any dispute or difference
shall be referred to and
arbitration to‘ibe T\e|d in[

2. The Arbitratdr shall be app

agreement by ... (the appointing authbrity).

% The procedtgjre t;o be followed shalll be agreed by the p4

agreement determined by

4. In the event of défa'ult by [either party|in respect of any proc
the Arbitrator, the Arbitrator shall hav

absence of that party and

CLAUSE referring flijture disputes to a|
UNCITRAL Arbitration Rules

Any dispute or diffe,renqé between the partigs in connection with th|

referred to and determined by a

ppeinting|authority.

n the partiess in connection with thi

re disputes to a single arbitrato

determined| by a sole arbitrator

1

ointed by agreement between the
the Arbitrator.

to deliver hjs award.

ole arbitrator in acc

sole arbitrajor, such arbitration to

between the parties in connection

> power to proceed wit]

s agreement shall be

sole arbitrator to be appointed By ... (the appointing

: long form

with this agreement
the Arbitrator’) such
barties or in default of

rties or in default of

>dural order made by
E the arbitration in the

ordance with the

s agreement shall be
pe held in [

Junder the Arbitration Rules of the United Natjons Commission on Infernational Trade Law.

The arbitrator shall be appointed by agre

agreement by ... (the appointing
! |

CLAUSE referring future disputgs to two arbitrators:

Any dispute or difference betwegen the parties in connection with th
referred to and determined by two arbitrators, one to be appointed

CLAUSE referr%ing future disputes to Io arbitrators or an
1 |

1. Any disputelor difference

shall be referred to and determined by

P

2: Each party bhail appoin

forthwith appoint-an umpire. The umpire shall all hearings|

meetings, but shall not be
parties fail to agree.

3. If either part'y fails to appoint an arbitfator within 7 clear day
having appainted his arhitrator, has [served the defaulting
make the a;jpointrﬁgent. the party wha has appointed an arb
to appoint tqat arbitrator {o act as sol

|

ment between the p3
authority).

between the parties in connectio

one arbitrator, and the arbitratof

calted upon to act unless the arbitn]

rties or in default or

short form

s agreement shall be
by each party.
mpire: long form

nh with this agreement

two arbitrators, such drbitration to be held in

's so appointed shall
ators appointed by the
s after the other party,

party with a notice to
trator shall be entitled

2 arbitrator in the refergnce.

including preliminary - -



The procedur:e to be fol

4.
agreement, determined by
|
5, In the event ohf default by
the arbitrators orzumpire, t
in‘the abse

the arbitr:ationi
CLAUSE referring future dis

Any dispute or differ%née betwee
referred to and determined by a}bitration in [

Each party shall appoint one a
agreement between the arbitrato
by ... (the appor'ntfng{ authority).

CLAUSE referring future disputes to a t

|
or difference

1 Any dispute i

shall be referred to and determined by

25 The tribunal shall consist of three arbit

2.1 The claimant shall pominate an 3
the other party to nominate an a
which such arbitrator shall at the
(the appointing authority).

2.2 The third arbitrator| fwho shall s
appointed by agreement betwee
or, in d?fault of agreement withir
arbitrator, on the nomination of
request of either orboth of the p

2.3 Should a vacancy arise becausg
act, or|[in the opinion of his
perforrﬁing his functions, the vac
the arbitrator was griginally appg

3 The procedure to be followed shall &
agreement, determined by the tribunal.

4, In the event of default by gither party in
the tribunal, the fribunal shall have pg
absence of that party and|to deliver its

CLAUSE referring fuyture dis
form |
14 Any dispute or difference between the

shall be referred to and determined by arbitration in [

2. The tribunal shall consist
2.1  Theclaimantshalln
the other party ton
which such arbitrat
(the appointing aut
2.2 The third arbitrator

appointed by agree
or, in deﬁ:fau'lt of agr

41

nce of that p

n the parties

bitrator and
s soappointe

between the

of three arbitr

ominate an a

putes to a tribunal of three arbiti

either party in respect of any procg
he arbitratorsior umpire shall have g

rty and to deliver the

in connection with thi
] by a trif

d, orin default of agre

parties in connectior

owed shall be agreed by the paities or, in default of
the arbitratdrs or, if necessary, by

the umpire.

dural order made by
ower to proceed with
award.

putes to a trjbunal of three arbitxJato:s: short form

s agreement shall be
unal or 3 arbitrators.

the third arbitrator shall be appointed by

»ment between them,

ibunal of three arbifrators: long form

with this agreement

1.

Erbitration in[

rbitrator and may by n
bitrator within 30 day,
request of the claima

erve as president of
1 the two parties appo
30 says of the appoi
.. (the appointing au|
arties.

> any arbitrator dies,
fellow arbitrators] be
ancy shall be filled by
inted.

respect of any proce
wer to proceed with
award. "

parties in connection

rbitrator and may by n

pminate an a

hority).

[who shall serve as president of
ment betweer] the two parties appo
eement within 30 says of the appoi

itrator within 30 day

tors and shall be copstituted as follows:

otice in writing call on
5 of the notice, failing
nt be appointed by ...

the tribunal] shall be
nted under 2.1 above
ntment of the second
thority) at the written

r resigns, refuses to
comes incapable of
the method by which

e agreed by the paTties or, in default of

dural order made by
the arbitration in the

ators: alternative

with this agreement

1

ators and shall be copstituted as follows:

otice in writing call on
5 of the notice, failing

or shall at thefrequest of the claimant be appointed by ...

he tribunal] shall be
nted under 2.1 above

ptment of the second

R
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arbitrator,
request pf either or

on the ngmination of .
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both of the pdrties.

. (the appointing aut

ority) at the written
resigns, refuses to

he method by which

2.3 Should a vacancy arise becausejany arbitrator dies, o
act, or [ir. the opinion of his fellow arbitrators] bedomes incapable of
performing his functions, the vacancy shall be filled by
the arbitrator was originally appojnted.
3 The proceduré to be follgwed shall be agreed by the parffes or, in default of

agreement, determined by the tribunal.

4. In the event of|default by either party in

respect of any procedural order made by

the tribunal, the fribunal shall have poyer to proceed with the arbitration in the

absence of that party and

to deliver its award.

5. Any award or procedural decision of the tribunal shall if necd ssary be made by a

maijority vote.

make an award or procedural decision as if he were sole arb

91 Any dispute ortdifference in connection v

application of this deed, o

CLAUSE for inclusion

partnership deed

in connectioh with any account, v

partners or their respedtive represel\‘tatives concerning

assets, debts or liabilities
omission of ahy partner

to be made
or as to any

partnership businass or its affairs, or the rights, duties or i

under this deed shall be referred to arljitration. Such arbitr
\] and the matters in disppite shall be referred

a tribunal of three arbitrat

|
CLAUSE appointing arbitrator

Any dispute or difference bety
Agreement shall be referred to g
appointed by agreement betw

appointing authority) and the Arbitrator shall

il 4 i
clauses as he may in is discretio

true intent of the parties, such in

ors].

Heads of Agreement

veen the parties in connection
nd determined by a sole arbitrator
een the parties or in default or 3
have power to settle
n deem nece
tent to be determined by the Arbity

In the evert of no majolity vote being formeq, the president shall

itrator.

vith this deed which may arise between the

the construction or
juation or division of

nder this deed, or.a$ to any act, deed or
other matter in any| way relating to the

ilities of any person
ion shall be held in [
0 a [sole arbitrator or

to decide disputes and to settld documents under

vith these Heads of
‘the Arbitrator’) to be
greement by ... (the
the full form of such

sary for completely garrying into effect the

ator.

CLAUSE for inclusion in arbitration clause where one party {s resident outside

All proceedings, notices of proceedings and
effect tot he arbitratidn shall be slerved upon ..

at this address in[ | lo
shall be found by such service
jurisdiction.

CLAUSE referring; future dis

Any dispute or diﬁeﬁence of any kind whatsgever which arises g
parties in relation to any thing or matter arising under, out of or i
arbitration unger the Arbitration R

agreement shall be referred to
Institute of Arbitrators.

Institute of

the jurisdiction

other notices in con
(the agent in Englan
behalf of ...

as if he had himself been person

putes to arbitration administere
bitrators

ection with or to give
o for the foreign party)

the foreign party) anfl ... (for foreign party)

ally served within the

d by the Chartered

r occurs between the

1 connection with this
liles of the Chartered




CLAUSE referring future disput

ithe International Cham

Any dispute or diﬁereﬁce; between
referred to and deterrpi'r,ed by arh
Arbitration Rules of the London Co

CLAUSE leﬁerring di
Arbitratién of the

Disputes arising in connection with

Rules of [Conciliation and] Arbitrat

or more arbitrators appointed in ag
{ i

|

CLAUSE referring disp
Internatijon:sl Centre

The parties to this aéreément submit to the j

Settlement of Investment Disputes
for arbitration pursuant ito the Cg

between the States and Nationals
L

|
i

CLAUSE referrﬁngl_future

P

di
between the parties or in fefault of a

Arbitration Rules of th

Any dispute or diﬁere?nce between
referred to and determined by arbit
in accordance with such arbitrat
agreement in accordancs with the
Intermnational Arbitration.

A
CLAUSE refer}ing future d
Rules of the A

Any controversy or clbim-,arising [
be settled by arbitration in acco

American Arbitration Agsociation and judgr

arbitrator(s) may be entgred in an
o

1
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her of Commerce
the parties i connection with this
itration in [

urt of International Arbitration.

putes to a

r
nternationi Chamber of Commyg

contract shall be final
ernational Chamber of
h the Rules.

the present
on of the Int
cordance wi

bs to arbitration under the Rules|of Arbitration of

greement shall be

] undgr the International

itration under the Riles of

irce

y settled under the
Commerce by one

utes to arbi
for Settlem

any disputejrelating to or arising o
nvention or} the Settlement of Irf
of Other Stgtes.

putes to albitration under rul

London Cdurt of International

the parties |n connection with this
ration in [Lopdon]. Such arbitratior]
on rules ag the parties may agr
International Arbitration Rules of {

[
reement under the }

Eation under the Rules of the
nt of Investment Digputes

Irisdiction of the Intefnational Centre for

t of this agreement
vestment Disputes

to be agreed
ternational
rhitration

agreement shall be
shall be conducted
ee or in default of
he London Court of

isputes to drbitration in accord
\merican Afbitration Associatio

ut of or relaf
rdance with

ng to this contract or

nent upon the awar

y court havirlg jurisdiction.

ce with the

e breach of it shall

the Commercial Arbjtration Rules of th

rendered by the
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